
 

 

STATE OF NEW HAMPSHIRE 
GRAFTON, SS.        SUPERIOR COURT 
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Steven Rand, et al., 
 

v. 
 

The State of New Hampshire 
 

 
PLAINTIFFS’ REPLY TO THE STATE OF NEW HAMPSHIRE’S OBJECTION TO 

PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION 
 

 

PRELIMINARY STATEMENT 

In the State of New Hampshire’s (the “State”) Objection to Plaintiffs’ Motion for a 

Preliminary Injunction (“Obj.”), the State still does not dispute the relevant facts.  The current 

Statewide Education Property Tax (the “SWEPT”) as administered permits towns to either (1) 

retain revenue generated in excess of adequacy or (2) set a negative local education tax rate to 

offset the SWEPT rate.  Both of these mechanisms have been expressly rejected as unconstitutional 

by the New Hampshire Supreme Court.  Unable to dispute the fact that the SWEPT is administered 

in a way that destroys uniformity in effective tax rates, the State asserts that even if Plaintiffs have 

a meritorious claim, this Court should deny relief for other reasons.  The State’s arguments are 

without merit. 

First, the State argues that Plaintiffs’ lack standing to obtain an injunction.  However, the 

State has previously litigated this issue and lost.  See Claremont Sch. Dist. v. Governor (Claremont 

I), 138 N.H. 183, 184, 192 (1993); Claremont Sch. Dist. v. Governor (Claremont II), 142 N.H. 

462, 465 (1997).  Further, Plaintiffs also have taxpayer standing under Part I, Article 8 of the New 

Hampshire Constitution because Plaintiffs are challenging specific actions of the Department of 
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Revenue Administration (“DRA”) in administering education taxes, which distinguishes Plaintiffs 

from the broad attack condemned for taxpayer standing in Carrigan v. New Hampshire 

Department of Health and Human Services, 174 N.H. 362 (2021). 

Second, the State argues that Plaintiffs will not face irreparable harm as the statutory 

abatement process would provide an adequate and available remedy. However, the abatement 

process does not provide a remedy for systemic legal issues including unconstitutional taxes.  Gail 

C. Nadeau 1994 Trust v. City of Portsmouth, 155 N.H. 810, 810 (2007) (hereinafter “Nadeau”).   

Third, the State argues this Court should not enjoin SWEPT as it would prevent the State 

from distributing total education grants and imperil all school districts in the State.  This Court 

should call the State’s bluff.  If the conduct of DRA in permitting property wealthy communities 

to retain excess funds is enjoined, the solution is simple—the DRA commissioner can require 

municipalities to remit the excess funds as was required prior to 2011 and not allow towns to offset 

SWEPT with a negative-tax rate.  Nothing in the current versions of R.S.A. 76:3 and 76:8 prevent 

this.  The same approach is also available for negative rates, i.e. the State could discontinue the 

practice. 

ARGUMENT 

1. PLAINTIFFS HAVE DEMONSTRATED THEY HAVE STANDING TO OBTAIN AN INJUNCTION 
IN RELATION TO THE SWEPT  

The State argues that Plaintiffs are not likely to succeed as they lack standing to enjoin the 

SWEPT.  The State’s argument is without merit.  Plaintiffs have standing to challenge the SWEPT 

under multiple legal doctrines.1  

 
1  Also, as the State concedes, the question of whether standing is necessary for a preliminary injunction 

has not been addressed by the New Hampshire Supreme Court.  The State cites no New Hampshire 
authority for this proposition.  Obj. at 6. 
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A. Claremont I and II confer standing to challenge education tax schemes. 
The State has already litigated and lost the issue as to whether taxpayers have legal standing 

to challenge education funding schemes.  See Claremont I, 138 N.H. at 184, 192; Claremont II, 

142 N.H. at 465.  In Claremont I, taxpayer plaintiffs filed a petition for declaratory judgment 

alleging, among other claims, “that the heavy reliance on property taxes to finance New Hampshire 

public schools results in an unreasonable, disproportionate, and burdensome tax in violation of 

Part II, article 5 of the State Constitution.”  Claremont I, 138 N.H. at 185 (hereinafter “Count 

Six”).  Against challenges to the Claremont plaintiffs’ entire suit, the court allowed the tax claims 

to proceed.  Claremont I, 138 N.H. at 186 (“With respect to [C]ount [S]ix, because petitioners have 

not had an opportunity to develop a record in support of their claim, we remand that count to the 

trial court for its further consideration.”).  Plaintiffs’ claims here are identical to Count Six.  The 

State argues that Claremont I does not grant taxpayer standing to challenge SWEPT because the 

Claremont court specified that Plaintiffs had standing as “[t]he right to an adequate education 

mandated by the constitution . . . is a right held by the public to enforce the State’s duty [and] [a]ny 

citizen has standing to enforce this right.”  Obj. at 10 (quoting Claremont I, 138 N.H. at 192).  

Thus, the State argues, Claremont I only confers standing under Part II, Article 83 (right to an 

adequate education) and not Part II, Article 5 (disproportionate taxes).   

However, the State’s challenge to Plaintiffs’ standing here ignores the fact that the 

Claremont I court did not address Count Six until Claremont II.  Claremont I, 138 N.H. at 186.  In 

Claremont II, the Court ruled in favor of petitioner taxpayers determining that to the extent 

property taxes were used to fulfill the state’s duty, under Article 83, to provide a constitutionally 

adequate education, such taxes must conform to Article 5’s requirements and “be administered in 

a manner that is equal in valuation and uniform in rate throughout the state.”  Claremont II, 142 

N.H. at 471.  Accordingly, Claremont II connects Part II, Article 5 and Part II, Article 83 of the 
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Constitution to confer standing to taxpayers to challenge the funding scheme used by the State to 

fund an adequate education.  And there is no dispute that the SWEPT is used by the State to help 

fulfill its duty to provide a constitutionally adequate education.  State’s Answer to the Plaintiff’s 

First Amended Complaint (“Answer”) ¶ 19.  Since Claremont I, the New Hampshire Supreme 

Court has issued multiple decisions in favor of taxpayer plaintiffs determining that the State’s 

education funding scheme is unconstitutional under Part II, Article 5.  See Claremont I, 138 N.H. 

183; Claremont II, 142 N.H. 462; Claremont Sch. Dist. v. Governor (Statewide Property Tax 

Phase-In), 144 N.H. 210 (1999). To hold that Plaintiffs in this case lack standing would contradict 

the judiciary’s demonstrated effort to allow taxpayers to enforce their constitutional rights.  Id. 

B. Plaintiffs have taxpayer standing under Part I, Article 8 of the New 
Hampshire Constitution as they challenge specific components of SWEPT. 

Even if Claremont I and II did not confer standing to taxpayers, which they did, Plaintiffs 

have standing under Part I, Article 8.  The State argues that, under Part I, Article 8, taxpayer 

standing is only available for challenges to a specific spending action or spending approval.  The 

State contends that Plaintiffs seek to enjoin the SWEPT tax in its entirety, and the tax itself is not 

a “spending action or spending approval within the meaning of Part I, Article 8.”  Obj. at 10.  The 

State mischaracterizes Plaintiffs’ injunction and its application under the law.  

First, the Plaintiffs challenge two specific components of the administration of the SWEPT: 

the DRA’s approval of negative tax-rates to offset the SWEPT and the retention of excess SWEPT 

generated funds.2  Contrary to the State’s claim that Carrigan should result in denial of the motion, 

Carrigan supports a finding that Plaintiffs have standing.  In Carrigan, a taxpayer requested a 

declaration that the New Hampshire Department of Health and Human Services failed to meet its 

 
2  Plaintiffs also aver that to the extent the DRA commissioner allows municipalities to retain the excess 

SWEPT generated, the DRA commissioner separately is in violation of the SWEPT statute as the State 
is not collecting the total amount of SWEPT required by the statute. 
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statutory and constitutional duties as a result of “’irresponsible’ spending decisions.”  Carrigan, 

174 N.H. at 364-65.  The Court determined that Part I, Article 8 confers standing to challenge a 

specific governmental spending action or approval of spending, not a governmental body’s 

comprehensive response to a complex issue, such as child welfare, which encompasses many 

decisions to spend, approve to spend, or not spend or approve to spend.  See id. at 370. 

Unlike plaintiffs in Carrigan, Plaintiffs here challenge specific DRA administration 

actions and approvals.  The decisions to allow municipalities to either retain the excess generated 

by SWEPT or to set negative tax rates to offset SWEPT directly impact the effective tax rate of 

SWEPT and are specific action for which Plaintiffs have standing to challenge SWEPT under Part 

I, Article 8. 

The State further argues that Part I, Article 8 only confers standing for taxpayers to obtain 

declaratory, not injunctive relief.  Obj. at 9; see N.H. Const. pt. 1, art. 8 (providing that any 

“individual taxpayer eligible to vote in the State shall have standing to petition the Superior Court 

to declare whether the State . . . has spent, or has approved spending, public funds in violation of 

a law, ordinance, or constitutional provision”).  The State’s distinction between injunction and 

declaratory judgment is tenuous at best.  Plaintiffs request that this Court grant an injunction as 

the SWEPT as currently administered is unconstitutional.  The practical distinction between a 

declaratory judgment and injunctive relief is meaningless.  If this Court so chooses to declare the 

SWEPT unconstitutional (as opposed to granting an injunction), the State cannot continue to 

legally administer the SWEPT with these two mechanisms in place. 

C. Plaintiffs have demonstrated a concrete and personal injury as a result of the 
State’s unconstitutional tax scheme. 

Next, the State argues that Plaintiffs lack standing because they have not demonstrated a 

cognizable injury.  Obj. at 7 (citing Duncan v. State, 166 N.H. 630, 645-47 (2014)).  However, as 
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discussed above, Plaintiffs have standing under Claremont I, II and Part I, Article 8, neither of 

which require Plaintiffs to demonstrate a separate cognizable injury.3  Moreover, Plaintiffs have a 

right to only pay taxes that meet the standards of Part II, Art. 5 of the New Hampshire Constitution.  

Plaintiffs’ rights are impaired or prejudiced as they are now paying a tax that is not uniform in 

effective rate across the reach of the taxing district and from which some similarly situated 

taxpayers are given complete, but illegal exemption.  See Exhibit A (Affidavit of Douglas Hall, 

Tables 1-4); see also Duncan, 166 N.H. at 638 (“[A] party questioning the validity of a law must 

show that ‘some right of his is impaired or prejudiced’ thereby.”) (quoting Baer v. N.H. Dep't of 

Educ., 160 N.H. 727, 730 (2010) (omitting internal quotes in Baer and emphasis in Duncan)). 

Not only do Plaintiffs suffer injury due to the violation of their constitutional rights, there 

are also practical implications based on the legislature’s decision to make the SWEPT 

unconstitutional.  The State argues that any injury alleged by Plaintiffs is speculative.  This is not 

true.  The State overlooks the fact that if the SWEPT is held unconstitutional to the extent it allows 

municipalities to retain excess funds, the State must make a choice — either require municipalities 

to remit the excess back to the Education Trust Fund or reduce the value of the SWEPT to eliminate 

the generation of excess.  Both would cure Plaintiffs’ constitutional injury, but the latter would 

also reduce Plaintiffs’ tax burdens.  Indeed, the State itself concedes that the one-year reduction 

from $363 million to $263 million makes the harm Plaintiffs suffered “less severe than it was in 

previous tax years.”  Obj. at 21.  Accordingly, if the State does not wish to collect excess funds (as 

 
3  Notably, Part I, Article 8 was amended in 2018 in direct response to Duncan. As amended, Part I, 

Article 8 provides: “[A]ny individual taxpayer eligible to vote in the State shall have standing to petition 
the Superior Court to declare whether the State or political subdivision in which the taxpayer resides 
has spent, or has approved spending, public funds in violation of a law, ordinance, or constitutional 
provision.  In such a case, the taxpayer shall not have to demonstrate that his or her personal rights 
were impaired or prejudiced beyond his or her status as a taxpayer.”  (emphasis added).  Thus, as 
Plaintiffs’ have taxpayer standing, they do not need to show separate injury. 
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it currently does not), its only solution would be to lower the total amount of SWEPT which will 

reduce the tax burden on Plaintiff taxpayers.   

In any event, regardless of any impact on Plaintiffs’ overall tax amount, the State’s failure 

to collect the excess generated and approval of negative tax-rates effectively compels taxpayers 

from property-poor districts to pay a higher effective tax rate than their peers in property-wealthy 

towns — a concrete harm that has been repeatedly recognized by courts in New Hampshire.  See 

Claremont II, 142 N.H. at 470-472; see also Op. of the Justices (Sch. Fin.), 142 N.H. 892, 900 

(1998); Claremont (Statewide Property Tax Phase-In), 144 N.H. at 213; Londonderry Sch. Dist. 

v. State, 154 N.H. 153 (2006).4 

Under the State’s purported arguments, no Plaintiff would ever have standing to challenge 

an unconstitutional state education tax.  This cannot be the case. 

2. THE NEW HAMPSHIRE COURTS HAVE ALREADY HELD THAT DISPROPORTIONATE 
TAXES ARE ILLEGAL REGARDLESS OF WHETHER  THEY ARE ASSESSED ON THE 
“FRONT END” OR “BACK END”  
The State’s argument that Plaintiffs’ do not have a claim because they are allegedly 

challenging the distribution of the SWEPT funds once collected rather than its taxation on the front 

end is a distinction without a difference.5  The State argues that SWEPT is different than the 

abatement deemed unconstitutional in Opinion of the Justices because there, the abatement was 

subtracted from the calculation of the municipality’s tax on the front end.  However, the Court 

 
4  The State repeatedly emphasizes that “only a small number of municipalities” retain the excess 

generated by the SWEPT and a “smaller number of rural districts,” have set negative local tax rates as 
a result of the excess. The number of towns benefitting from the unconstitutional tax scheme is not at 
issue here.  Moreover, to the extent there are only a small number of municipalities affected, it furthers 
the evidence that the State’s burden to remedy the situation is minimal. 

5  Plaintiffs also disagree with the State’s characterization that Plaintiffs are allegedly challenging the 
distribution of revenues generated by the SWEPT and not SWEPT itself as a revenue-raising 
mechanism.  To be clear, Plaintiffs are challenging the DRA’s administration of SWEPT to the extent 
it violates Part II, Article 5. 
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explained that its conclusion would remain the same regardless of whether the abatement is applied 

prior to the taxpayer receiving a tax bill or via reimbursement after taxes were collected.  Op. of 

the Justices, 142 N.H. at 899 (“We note that even if the bill provided for the actual collection of 

revenue raised through the uniform State education tax, and thereafter reimbursed certain 

qualifying taxpayers pursuant to the special abatement, our conclusions herein would remain 

unchanged.”).  

The Court applied this logic in Claremont (Statewide Education Tax Phase-In) when it 

determined that “[t]he practical effect of this phase-in is that in fifty “property rich” towns across 

the State, the full rate of $ 6.60 per thousand is imposed gradually over five years, while taxpayers 

in the remaining towns pay the full rate immediately.”  144 N.H. at 213.  The SWEPT as currently 

administered has the same practical effect and the State has not contested otherwise. 

Lastly, as the State concedes, the trial court in Londonderry concluded that allowing 

municipalities to retain excess funds generated by the state education tax violated Part II, Article 

5.  Obj. at 17; see also Londonderry School District SAU #12 v. State, No. 05-E-0406, 2006 WL 

563120, at *14-15 (N.H. Super. Mar. 8, 2006). However, the State argues that the Court should 

ignore Londonderry because the Supreme Court did not review this issue.  As described further in 

the Memorandum of Law in Support of Plaintiffs’ Motion for Preliminary Injunction (“Mem.”), 

the Supreme Court did not reach this issue because it determined that the State, after fourteen 

years, had still failed to define an adequate education as mandated in Claremont I.  Mem. at 17. 

By the time the case reached the Supreme Court a second time, the State had revised the taxing 

statute to expressly require that municipalities remit the excess funds—consistent with 

Londonderry’s mandate.  Id.  The State provides no legitimate basis as to why Londonderry is not 

the controlling law. 
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3. PLAINTIFFS FACE AN IMMEDIATE DANGER OF IRREPARABLE HARM AND LACK AN 
ADEQUATE REMEDY AT LAW 
The State’s argument that the abatement procedure under RSA 76:16 provides an adequate 

remedy at law is fundamentally flawed.6   First, as the State admits, the abatement procedure cannot 

provide Plaintiffs with full relief as Plaintiffs request a judicial determination that the SWEPT as 

currently administered violates Part II, Article 5.  See Obj. at 19; see also Perley v. Dolloff, 60 

N.H. 504, 505 (1881) (holding a complaint that an assessment was illegal as a whole was no ground 

for granting a petition for abatement).  Nor can it provide a proper remedy under Claremont II and 

Op. of the Justices which require that all taxpayers regardless of whether there are any students in 

their municipality pay into statewide education adequacy.7  See Claremont II, 142 N.H. at 471 

(holding it is unjust to tax real estate in one town at four times the rate that of a similar property in 

another town to fulfill the same purpose of meeting one of the State’s constitutional obligations); 

see also Op. of the Justices, 142 N.H. at 901 (holding “. . .to the extent that a property tax is used 

to raise revenue to satisfy the State’s obligation to provide an adequate education, it must be 

proportional . . . [w]hile good cause or just reasons [may exist] . . . public policy cannot undermine 

the constitutional requirement of proportionality”). 

The abatement process is designed to resolve individualized issues of fact such as a change 

or dispute in the valuation of property that the tax is levied on.  See e.g., Soc’y Hill at Merrimack 

 
6  The abatement process is the only apparent solution offered in the State’s Objection.  The State does 

not directly address whether sovereign immunity would bar the Plaintiffs’ claim against the State, 
which would result in irreparable harm. 

7  The term “abate” means that a liability will be reduced or eliminated to some extent.  See Abate, 
Merriam-Webster.com, https://www.merriam-webster.com/dictionary/abate (last visited Oct. 29, 2022) 
(defining “abate” to mean, inter alia, “to decrease in value or amount,” “to make less,” and “deduct, 
omit”); Abatement, Black's Law Dictionary (10th ed. 2009) (defining abate to mean, inter alia, “the act 
of lessening or moderating; diminution in amount or degree”).  An abatement is therefore an inadequate 
remedy at law because it would not mandate that negative-tax setting municipalities pay their fair share 
of taxes.  Id.  If anything, it would require that all taxpayers SWEPT tax be abated to “zero” to comply 
with Part II, Article 5. 
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Condo. v. Town of Merrimack, 139 N.H. 253, 254-55 (1994) (to succeed in abatement plaintiffs 

“must show that ‘[their] assessment was disproportionately higher in relation to [their] true value 

than was the case as to other property in the [town]”); Appeal of Lakeshore Estates, 130 N.H. 504, 

505 (1988).  It is not designed to resolve systemic legal issues of an unconstitutional tax.  As held 

by this State’s Supreme Court, “a complaint that the assessment [is] illegal as a whole [is] no 

ground for granting a petition for abatement.”  Bretton Woods Co. v. Carroll, 84 N.H. 428, 431 

(1930) (quoted in Appeal of City of Berlin, 174 N.H. 733, 742 (2022)).  Summarizing abatement 

case law, the New Hampshire Practice Series explains: 

The assessment of an illegal tax or an illegal appropriation is a wrong committed 
against all of the taxpayers of the municipality.  It should not be dealt with through 
an abatement, which is to resolve the individual complaint of one taxpayer.  If the 
assessment is illegal or the expenditure is unauthorized, the litigation attacking it 
should benefit all and not just one taxpayer.  The proper method for dealing with 
the assessment of an illegal tax or an improper expenditure is a petition for an 
injunction. 

16 NH Prac. Series: Municipal Taxation & Road Law § 23.03. 

Accordingly, New Hampshire courts decline to view relief from unconstitutional taxes as 

“an abatement because it does not limit tax relief to ‘persons aggrieved’ by the assessment of a 

tax.” Claremont (Statewide Property Tax Phase-In), 144 N.H. at 213.  Nadeau is demonstrative. 

In Nadeau, the trial court determined that an abatement was warranted as petitioners had 

demonstrated the tax at issue was “unconstitutionally disproportionate.” Nadeau, 155 N.H. at 810. 

The New Hampshire Supreme Court overruled the decision determining that “the superior court 

in an abatement proceeding shall make such order thereon as justice requires . . . [which requires] 

more than simply determining that a tax is unlawful because that would merely shift the plaintiff’s 

tax burden to other taxpayers.” Nadeau, 155 N.H. at 812 (citations omitted); see also Bretton 

Woods, 84 N.H. at 431.  Likewise here, because the total amount to be raised by the SWEPT is a 

fixed amount, if a petitioner challenges the legality of the SWEPT individually through the 
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abatement, it would simply result in the burden of shifting that particular petitioners’ tax burden 

to non-challenging taxpayers, which would perpetually render the SWEPT disproportionate and 

therefore unconstitutional.  As the court made clear in Nadeau, an abatement would not be an 

available legal remedy.  Thus, an injunction is the proper remedy.8 

Lastly, the State argues that Plaintiffs’ alleged delay in filing of this injunction 

demonstrates a lack of irreparable harm.  Obj. at 21.  This ignores the fact that Plaintiffs could not 

have filed this injunction any sooner.  The data required to determine whether or not the SWEPT 

as currently administered at $263 million is unconstitutional would not be available until June 

2023.  Plaintiffs initially believed that the reduction in the SWEPT from $363 million to $263 

million for the 2022-2023 fiscal year solved the unconstitutionality of the tax for that fiscal year 

by eliminating any excess funds municipalities.  The State, nor the Legislature, has provided any 

indication as to why the SWEPT was reduced other than to reduce the excess generated.  However, 

upon receiving the State’s Answer, Plaintiffs were alerted to the fact that this decrease in the 

SWEPT had, in fact, not eliminated the excess revenue in all towns.  See Answer ¶ 21 (“The State 

admits that it provided school districts with adequacy aid in an amount of $4,597.82 per pupil 

during the 2020-2021 school year and that in some communities the amount raised by the SWEPT 

 
8  Notably, the State has cited to no legal authority demonstrating that abatement is an adequate vehicle 

to challenge constitutional taxes.  As the State admits, however, there is precedent that an abatement 
procedure does not serve as an adequate mechanism to obtain an injunction or declaration that a 
particular tax is unconstitutional.  Obj. at 19–20.  As abatement is not an adequate remedy at law, the 
cases relied upon by the State are inapposite.  See Brooks v. Howland, 58 N.H. 98, 100 (1887) (citations 
omitted) (arguing that that an injunction is unavailable because “[c]ourts of equity will not restrain the 
collection of a tax illegally assessed” where that party otherwise has “a plain and adequate remedy at 
law.”) (emphasis added).  See also Perley, 60 N.H. at 505 (“If the assessment as illegal, a plain and 
adequate remedy at law was afforded the plaintiff by a petition under the statute for an abatement of 
his tax.”) 
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exceeds the total amount of adequacy aid provided to those communities.”).9  It was this revelation 

that prompted Plaintiffs to seek injunctive relief by filing their Motion less than a month later.10 

4. THE STATE WILL FACE NO HARM IF AN INJUNCTION IS ISSUED WHILE TAXPAYERS 
WILL HAVE NO ADEQUATE REMEDY AT LAW ABSENT AN INJUNCTION 
The State argues that even if Plaintiffs demonstrate that the SWEPT as currently 

administered violates taxpayers’ constitutional rights, this Court should not issue a remedy because 

it would be too burdensome to fix.  The fact that the State must bear a burden to remedy its 

intentional decision to impose an unconstitutional tax is not grounds to allow the State to 

circumvent its constitutional obligations.  The State also mischaracterizes the potential burden 

resulting from an injunction. 

The minimal harm that the State faces from the issuance of a preliminary injunction is self-

inflicted.  The New Hampshire Supreme Court’s previous rulings provided the State with ample 

notice that the SWEPT tax is unconstitutional.  See Mem. at 20 (citing Claremont II, 142 N.H. 462 

(1997); Op. of the Justices, 142 N.H. 892 (1998); Londonderry, 154 N.H. 153 (2006)).  The State 

also received explicit notice of the SWEPT’s unconstitutionality in 2021.  The House Ways and 

Means Committee (the “Committee”) reviewed a proposed amendment to the SWEPT that would 

require all municipalities to remit excess SWEPT funds to the education trust fund.  Proponents of 

the bill urged the Committee to consider this proposal to remedy the same constitutional concerns 

that Plaintiffs now request this court to enjoin.  Proponents further warned that “leaving current 

law unchanged — involves significant risk that the State could be exposed to material financial 

remedies arising from unconstitutional disproportionate taxation.”  See Exhibit B (Letter from 

 
9  The State’s Answer also confirmed that a small number of towns were still being permitted to set 

negative SWEPT tax rates.  See Answer ¶ 35 (“The State admits that a small number of towns have set 
negative local education tax rates.”). 

10  After plaintiffs’ counsel received this information, the parties’ counsel met and conferred numerous 
times during the next month to discuss Plaintiffs’ filing of an injunction. 
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William F. J. Ardinger to Rep. Norman Major, Chair, House Ways and Means Comm. (Sept. 15, 

2021)).  The amendment was not adopted. The State has made clear it will not revise the SWEPT 

absent intervention from this Court.   

Further, the State’s portrayal of an injunction’s potential effect on the education funding 

system is overblown.  The State argues that the issuance of an injunction would render the entire 

education funding system inoperable, leading to the shutdown of schools, a redo of State and 

municipality budgets, and a liquidation of the Education Trust Fund, and a massive shortfall from 

the State’s general fund.  Obj. at 22-25.  This doomsday scenario is not based in reality.  First, at 

issue here is approximately $16 million in funding that is illegally withheld by certain 

municipalities — and does not factor into the State’s budget or the Education Trust Fund.  More 

importantly, the decision to allow municipalities to retain the excess generated funds or offset 

SWEPT with a negative tax-rate rests exclusively with the DRA commissioner.  Nowhere in the 

statute does the SWEPT require these two mechanisms.  Accordingly, an injunction would not 

render the SWEPT inoperable, let alone render RSA 198:41(the state education funding statute), 

an entirely separate statute, inoperable.  The solution to the injunction is simple—the DRA 

commissioner can require municipalities to remit the excess funds as was required prior to 2011 

and not allow towns to offset the SWEPT with a negative-tax rate.11  This remedy would create no 

friction in the education funding system or have any impact on the State’s budget but would ensure 

all parties rights are adequately protected pending a final resolution of this claim. 

 
11  An injunction is in the public interest because, as explained above and in the Motion, taxpayers would 

have no adequate remedy if they ultimately succeed on the merits.  Additionally, the unconstitutionality 
of the SWEPT is one part of Plaintiffs’ claims that the current education funding scheme violates Article 
II, Part 5.  If Plaintiffs succeed on the merits of their claim, the State may be required to increase the 
amount of adequate education funding provided.  This funding is pulled from the Education Trust Fund 
– the same fund where excess SWEPT should be remitted.  If Plaintiffs succeed on the merits, the Trust 
Fund will still be short $16 Million absent an injunction and there is no remedy that can address this 
shortfall. 
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Lastly, the State requests that if Plaintiffs succeed on the merits of their Motion for 

Preliminary Injunction that this Court eschew an injunction in favor of a declaratory judgment that 

would leave the SWEPT in place to give the legislature a time to transition to a new system.  Obj. 

at 9-12.  The State’s purported harm is not exclusive to the remedy of an injunction.  If this case 

proceeds to a trial on the merits, the State would be facing the same issue next year.  The New 

Hampshire Courts have provided deference to the State to resolve education adequacy and funding 

issues for over nearly thirty years.  Each time, the State has ignored the Court’s mandate and when 

called upon to fix it, requested deference.  The cycle must come to an end.  The State cannot 

intentionally issue an unconstitutional tax in light of the New Hampshire Supreme Court’s express 

mandates hoping that new Plaintiffs do not challenge the system and anticipating the only 

repercussion is to go back to the drawing board a year later.  As the Court forewarned in 

Londonderry, “[d]eference, however, has its limits.”12  And that limit has been reached.  It is time 

for the judiciary to fulfill its “responsibility to ensure that constitutional rights not be hollowed 

out[.]”13 

 

 

 

 

 
12  154 N.H. at 163.  
13  Id.; cf. Green v. Cnty. Sch. Bd. of New Kent Cnty., 391 U.S. 430, 438 (1968) (In determining whether 

deference to resolve constitutional issues is appropriate “it is relevant that this first step did not come 
until some 11 years after Brown I was decided and 10 years after Brown II directed the making of a 
‘prompt and reasonable start.’ This deliberate perpetuation of the unconstitutional dual system can only 
have compounded the harm of such a system.  Such delays are no longer tolerable, for ‘the governing 
constituteional principles no longer bear the imprint of newly enunciated doctrine.’” (internal citations 
omitted)). 
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2021-2022 SWEPT Taxes Table 1

A B C D E F
Sources of data > NH DRA NH DRA NH DOE NH DOE Calculation Calculation

Municipalities
Equalized SWEPT 
Taxable Property 

Value

Equalized 
SWEPT 

Tax Rate

Total Calculated 
Cost of an 
Adequate 
Education

Statewide 
Education 

Property Tax 
(SWEPT)

SWEPT In 
Excess of 
Adequacy

Effective 
Equalized 

SWEPT Rate for 
Adequacy

EXCESS SWEPT COMMUNITIES
Alton $2,615,908,160 $1.38 $2,856,768 $3,602,058 $745,290 $1.09
Bartlett $1,741,642,919 $1.30 $1,204,464 $2,261,385 $1,056,921 $0.69
Bridgewater $625,362,136 $1.22 $400,848 $761,930 $361,082 $0.64
Carroll $155,603,410 $1.40 $273,354 $694,873 $421,519 $0.55
Center Harbor $717,205,779 $1.30 $421,610 $932,360 $510,750 $0.59
Easton $104,378,656 $1.32 $124,139 $137,664 $13,525 $1.19
Eaton $148,183,711 $1.40 $123,348 $206,754 $83,406 $0.84
Errol $113,628,450 $1.28 $75,631 $145,440 $69,809 $0.67
Franconia $429,641,756 $1.39 $466,021 $595,288 $129,267 $1.09
Freedom $876,376,288 $1.25 $481,591 $1,093,545 $611,954 $0.55
Hale's Location $96,305,287 $1.53 $3,787 $147,484 $143,697 $0.04
Hampton $4,969,659,393 $1.45 $6,895,423 $7,202,600 $307,177 $1.39
Harrisville $319,054,924 $1.24 $381,830 $396,687 $14,857 $1.19
Hart's Location $23,706,209 $1.45 $20,970 $34,406 $13,436 $0.88
Hebron $410,082,254 $1.40 $236,296 $572,472 $336,176 $0.58
Holderness $1,061,557,696 $1.45 $971,743 $1,536,970 $565,227 $0.92
Jackson $627,246,361 $1.38 $380,950 $863,513 $482,563 $0.61
Lincoln $1,268,436,733 $1.46 $645,322 $1,855,168 $1,209,846 $0.51
Meredith $3,283,198,418 $1.29 $3,596,481 $4,239,607 $643,126 $1.09
Moultonborough $4,642,281,723 $1.40 $2,053,055 $6,520,888 $4,467,833 $0.44
New Castle $1,114,507,955 $1.31 $316,925 $1,461,482 $1,144,557 $0.28
New London $1,685,372,489 $1.42 $1,424,334 $2,387,037 $962,703 $0.85
Newbury $1,096,273,096 $1.51 $889,806 $1,655,815 $766,009 $0.81
Newington $770,060,593 $1.43 $309,366 $1,103,024 $793,658 $0.40
North Hampton $1,633,697,589 $1.42 $2,106,229 $2,324,606 $218,377 $1.29
Pittsburg $440,534,953 $1.31 $225,630 $576,820 $351,190 $0.51
Portsmouth $7,923,930,153 $1.52 $9,956,106 $12,043,851 $2,087,745 $1.26
Rye $3,181,416,817 $1.45 $2,269,789 $4,611,845 $2,342,056 $0.71
Sandwich $588,686,090 $1.39 $600,894 $815,639 $214,745 $1.02
Sugar Hill $267,356,897 $1.13 $293,336 $302,615 $9,279 $1.10
Sunapee $1,860,051,495 $1.45 $1,711,668 $2,688,500 $976,832 $0.92
Tuftonboro $1,680,674,511 $1.29 $1,183,710 $2,166,667 $982,957 $0.70
Waterville Valley $435,803,386 $1.38 $277,287 $602,993 $325,706 $0.63
Wolfeboro $3,130,674,895 $1.36 $3,188,805 $4,244,568 $1,055,763 $1.02
TOTAL $50,038,501,182 $46,367,514 $70,786,554 $24,419,040

PLAINTIFFS' COMMUNITIES
Hopkinton $969,693,285 $1.48 $3,857,552 $1,025,173 $0 $1.48
Newport $617,503,168 $1.35 $3,889,289 $605,418 $0 $1.35
Penacook ? ? $3,401,573 $534,984 $0 ?
Plymouth $601,379,000 $1.56 $2,645,193 $644,104 $0 $1.56

Data sources
https://www.revenue.nh.gov/mun-prop/property/equalization-2021/documents/tax-rate-comparison.xlsx
https://www.education.nh.gov/sites/g/files/ehbemt326/files/inline-documents/sonh/adequacy-fy-22-muni-summary.xlsx



2022-2023 SWEPT Taxes Table 2

A B C D E F
Sources of data > NH DRA NH DRA NHDOE NH DOE Calculation Calculation

Municipalities
Equalized SWEPT 
Taxable Property 

Value

Equalized 
SWEPT Tax 

Rate

Total Calculated 
Cost of an 
Adequate 
Education

Statewide 
Education 

Property Tax 
(SWEPT)

SWEPT In 
Excess of 
Adequacy

Effective 
Equalized SWEPT 

Rate for 
Adequacy

EXCESS SWEPT COMMUNITIES
Bartlett $1,081,268 $1,733,107 $651,839
Bridgewater $383,713 $568,297 $184,584
Carroll $249,336 $528,925 $279,589
Center Harbor $372,470 $705,855 $333,385
Errol $67,538 $109,442 $41,904
Franconia $410,661 $435,991 $25,330
Freedom $427,654 $768,313 $340,659
Hale's Location $0 $102,556 $102,556
Hart's Location $21,179 $26,016 $4,837
Hebron $219,581 $375,535 $155,954
Holderness $909,816 $1,234,705 $324,889
Jackson $355,049 $619,389 $264,340
Lincoln $598,027 $1,379,320 $781,293
Moultonborough $2,010,580 $4,698,493 $2,687,913
New Castle $224,348 $1,139,881 $915,534
New London $1,403,322 $1,766,871 $363,549
Newbury $910,878 $1,192,291 $281,413
Newington $334,413 $788,247 $453,834
Pittsburg $235,731 $406,777 $171,046
Rye $2,226,169 $3,344,277 $1,118,108
Sandwich $584,915 $607,555 $22,640
Sunapee $1,549,775 $1,812,575 $262,800
Tuftonboro $1,083,819 $1,624,383 $540,564
Waterville Valley $245,554 $427,471 $181,917
Wolfeboro $2,772,244 $3,171,553 $399,309
TOTAL $18,678,037 $29,567,825 $10,889,788

PLAINTIFFS' COMMUNITIES
Hopkinton $3,857,552 $1,025,173 $0
Newport $3,889,289 $605,418 $0
Penacook $3,401,573 $534,984 $0
Plymouth $2,645,193 $644,104 $0

Data Sources
2022 DRA data not yet available on the DRA website
https://www.education.nh.gov/sites/g/files/ehbemt326/files/inline-documents/sonh/adequacy-fy23-muni-estimate-summary.xlsx



2021-2022 Negative Tax Rate Communities Table 3

A B C D E F G H I
Sources of data ------> NH DRA NH DRA NH DRA NH DRA NH DRA NH DRA NH DRA Calculated NH DOE

Locations

Equalized 
SWEPT 
Taxable 
Property 

Value

Locally 
Stated 
SWEPT 

Tax Rate

Equalized 
SWEPT 

Tax Rate

Amount 
Raised by 

SWEPT

Locally 
Stated 
Local 

School Tax 
Rate

Equalized 
Local 

School Tax 
Rate

Amount 
Raised  by 

Local School 
Tax

Net Amount 
Raised for 
Schools 

(SWEPT+Loc
al)

Total 
Calculated 
Cost of an 
Adequate 
Education

Atkinson & Gilmanton Academy Grant $996,035 $1.95 $1.66 $1,652.00 -$1.95 -$1.66 -$1,652.00 $0.00 $0.00
Bean's Grant $0 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Bean's Purchase $0 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Cambridge $11,097,430 $2.01 $1.68 $18,653.00 -$1.64 -$1.37 -$15,653.00 $3,000.00 $0.00
Chandler's Purchase $44,424 $2.11 $1.76 $78.00 -$1.97 -$1.64 -$78.00 $0.00 $0.00
Crawford's Purchase $275,456 $2.11 $1.76 $485.00 -$2.11 -$1.76 -$485.00 $0.00 $0.00
Dix's Grant $1,267,208 $1.91 $1.62 $2,047.00 -$1.91 -$1.62 -$2,047.00 $0.00 $0.00
Dixville $10,132,547 $1.92 $1.61 $16,276.00 -$1.88 -$0.49 -$16,276.00 $0.00 $0.00
Erving's Location $69,382 $1.59 $1.38 $96.00 -$1.59 -$1.38 -$96.00 $0.00 $0.00
Green's Grant $9,595,397 $2.09 $1.73 $16,572.00 -$2.05 -$1.70 -$16,572.00 $0.00 $0.00
Hale's Location $96,305,287 $1.82 $1.53 $147,484.00 -$1.82 -$1.52 -$147,484.00 $0.00 $3,786.66
Kilkenny $0 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Livermore $136,600 $1.82 $1.82 $249.00 -$1.82 $0.00 -$249.00 $0.00 $0.00
Martin's Location $0 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Millsfield $10,420,678 $2.13 $1.78 $18,572.00 -$2.06 -$0.19 -$18,355.00 $217.00 $19,077.07
Odell $3,450,091 $2.50 $1.67 $5,772.00 -$2.50 -$1.67 -$5,772.00 $0.00 $0.00
Pinkham's Grant $4,983,267 $3.02 $1.69 $8,438.00 -$2.80 -$1.61 -$8,438.00 $0.00 $0.00
Sargent's Purchase $2,264,424 $2.11 $1.76 $3,984.00 -$2.11 -$1.76 -$3,984.00 $0.00 $0.00
Second College Grant $1,823,706 $1.80 $1.53 $2,796.00 -$1.80 -$1.53 -$2,796.00 $0.00 $0.00
Success $15,451,984 $2.17 $1.72 $26,594.00 -$2.15 -$1.71 -$26,594.00 $0.00 $0.00
Thompson & Meserve's Purchase $7,952,944 $1.91 $1.51 $11,988.00 -$1.90 -$1.50 -$11,988.00 $0.00 $0.00
Wentworth's Location $9,188,145 $2.06 $1.72 $15,813.00 -$2.02 -$1.69 -$15,813.00 $0.00 $0.00
TOTAL $185,455,005 $297,549.00 -$294,332.00 $3,217.00 $22,863.73

Data sources
https://www.revenue.nh.gov/mun-prop/property/equalization-2021/documents/tax-rate-comparison.xlsx
https://www.education.nh.gov/sites/g/files/ehbemt326/files/inline-documents/sonh/adequacy-fy-22-muni-summary.xlsx



2022-2023 Potential Negative Tax Rate Communities Table 4
A B C D E F G H I

Sources of data ------> NH DRA NH DRA NH DRA NH DOE NH DRA NH DRA NH DRA Calculated NH DOE

Locations

Equalized 
SWEPT 
Taxable 
Property 

Value

Locally 
Stated 
SWEPT 

Tax Rate

Equalized 
SWEPT 

Tax Rate

Amount 
Raised by 

SWEPT

Locally 
Stated 
Local 

School Tax 
Rate

Equalized 
Local 

School Tax 
Rate

Amount 
Raised  by 

Local School 
Tax

Net Amount 
Raised for 
Schools 

(SWEPT+Lo
cal)

Total 
Calculated 
Cost of an 
Adequate 
Education

Atkinson & Gilmanton Academy Grant $1,097.00 $0.00
Bean's Grant $0.00 $0.00
Bean's Purchase $0.00 $0.00
Cambridge $12,787.00 $0.00
Chandler's Purchase $52.00 $0.00
Crawford's Purchase $324.00 $0.00
Dix's Grant $1,416.00 $0.00
Dixville $11,762.00 $0.00
Erving's Location $71.00 $0.00
Green's Grant $11,285.00 $0.00
Hale's Location $102,556.00 $0.00
Kilkenny $0.00 $0.00
Livermore $168.00 $0.00
Martin's Location $0.00 $0.00
Millsfield $11,787.00 $12,779.97
Odell $3,880.00 $0.00
Pinkham's Grant $5,612.00 $0.00
Sargent's Purchase $2,667.00 $0.00
Second College Grant $1,966.00 $0.00
Success $17,880.00 $0.00
Thompson & Meserve's Purchase $8,014.00 $0.00
Wentworth's Location $10,736.00 $0.00
TOTAL $0 $204,060.00 $0.00 $0.00 $12,779.97

Data Sources
DRA data not yet available; tax rates are currently being set
https://www.education.nh.gov/sites/g/files/ehbemt326/files/inline-documents/sonh/adequacy-fy23-muni-estimate-summary.xlsx
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6HSWHPEHU����������
�
9,$�(�0$,/�WR�QRUPDQ�PDMRU#OHJ�VWDWH�QK�XV�

5HSUHVHQWDWLYH�1RUPDQ�0DMRU�
&KDLU��+RXVH�:D\V�DQG�0HDQV�&RPPLWWHH�
6WDWH�/HJLVODWLYH�2IILFH�%XLOGLQJ��5RRP�����
���1��6WDWH�6WUHHW�
&RQFRUG��1+��������

5H�� &RPPHQW�ZLWK�5HVSHFW�WR�+%�����±��
3RWHQWLDOO\�6LJQLILFDQW�&RQVWLWXWLRQDO�5LVN�$ULVLQJ�)URP�WKH�&XUUHQW�6WDWH�
(GXFDWLRQ�3URSHUW\�7D[�

'HDU�&KDLU�0DMRU��

,�XQGHUVWDQG�WKDW�WKH�+RXVH�:D\V�DQG�0HDQV�&RPPLWWHH�LV�FRQWLQXLQJ�WR�UHYLHZ�+%������
LQFOXGLQJ�FRQGXFWLQJ�D�ZRUN�VHVVLRQ�RQ�+%�����VFKHGXOHG�IRU�6HSWHPEHU������������0\�
FRPPHQW�EHORZ�UHODWHV�WR�WKLV�ELOO��DQG�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�DV�LW�LV�FXUUHQWO\�
DGPLQLVWHUHG���,�UHTXHVW�WKDW�\RX�FRQVLGHU�LQFOXGLQJ�WKLV�OHWWHU�LQ�WKH�UHFRUG�RI�WKH�&RPPLWWHH¶V�
ZRUN�RQ�+%������

3UHOLPLQDU\�%DFNJURXQG�DQG�'LVFORVXUHV�

)RU�WKH�UHFRUG��,�DP�DQ�DWWRUQH\�ZLWK�WKH�ODZ�ILUP�5DWK��<RXQJ�DQG�3LJQDWHOOL��3�&���7KH�
SULQFLSDO�IRFXV�RI�P\����\HDU�FDUHHU�KDV�EHHQ�RQ�IHGHUDO�DQG�VWDWH�WD[�PDWWHUV���$W�WLPHV��,�KDYH�
UHSUHVHQWHG�FOLHQWV�LQ�FRQQHFWLRQ�ZLWK�WD[�SROLF\�PDWWHUV��DQG�LQ�VXFK�FDVHV��,�KDYH�EHHQ�
UHJLVWHUHG�IURP�WLPH�WR�WLPH�DV�D�OREE\LVW���0\�ODZ�ILUP��DQG�P\�H[FHOOHQW�FROOHDJXHV��UHJXODUO\�
UHSUHVHQW�FOLHQWV�RQ�SROLF\�PDWWHUV�WKDW�RIWHQ�UHTXLUH�OREE\LVW�UHJLVWUDWLRQV��

,Q�DGGLWLRQ��,�GLVFORVH�WKDW�,�UHFHQWO\�VHUYHG�DV�D�PHPEHU�RI�WKH�&RPPLVVLRQ�WR�6WXG\�
3XEOLF�(GXFDWLRQ�)XQGLQJ��WKH�³&RPPLVVLRQ´���ZKLFK�ZDV�HVWDEOLVKHG�E\�WKH�/HJLVODWXUH�LQ������
ZKHQ�LW�HQDFWHG�56$�����(���H���,�VHUYHG�DV�WKH�DSSRLQWHG�PHPEHU�RI�WKH�*RYHUQRU���,�HQMR\HG�
P\�VHUYLFH�RQ�WKH�&RPPLVVLRQ��LQFOXGLQJ�VHUYLFH�ZLWK�5HSUHVHQWDWLYH�'LFN�$PHV�DQG�RWKHUV��

:LWK�UHVSHFW�WR�WKLV�OHWWHU��,�DP�FRPPHQWLQJ�VROHO\�LQ�P\�SHUVRQDO�FDSDFLW\�DV�DQ�
LQGLYLGXDO��DQG�,�GR�QRW�KDYH�DQ\�FOLHQW�ZLWK�DQ�LQWHUHVW�LQ�WKH�VXEMHFW�RI�WKLV�OHWWHU���0\�
FRPPHQWV�EHORZ�UHSUHVHQW�VROHO\�P\�SHUVRQDO�YLHZV�DQG�GR�QRW�UHSUHVHQW�WKH�YLHZV�RI�5DWK��



5HSUHVHQWDWLYH�1RUPDQ�0DMRU��&KDLU�
6HSWHPEHU����������
3DJH���
�
�
<RXQJ�DQG�3LJQDWHOOL��DQ\�RI�RXU�FOLHQWV�RU�SURIHVVLRQDOV��DQ\�RI�P\�FROOHDJXHV�ZKR�VHUYHG�ZLWK�
PH�RQ�WKH�&RPPLVVLRQ��RU�DQ\�RWKHU�SHUVRQ��

3RWHQWLDOO\�6LJQLILFDQW�&RQVWLWXWLRQDO�5LVN�$ULVLQJ�)URP�WKH�&XUUHQW�6WDWH�(GXFDWLRQ�
3URSHUW\�7D[�

2QH�LPSRUWDQW�DVSHFW�RI�+%�����LV�D�SURSRVDO�WR�UHTXLUH�DOO�PXQLFLSDOLWLHV�WR�FROOHFW�DQG�
UHPLW�WKH�HQWLUH�DPRXQW�RI�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�WR�WKH�'HSDUWPHQW�RI�5HYHQXH�
$GPLQLVWUDWLRQ��³'5$´��IRU�GHSRVLW�LQWR�WKH�HGXFDWLRQ�WUXVW�IXQG��OHVV�DQ�DPRXQW�WR�FRYHU�FRVWV�
RI�DGPLQLVWHULQJ�WKLV�FROOHFWLRQ�DQG�UHPLVVLRQ�UHTXLUHPHQW����7KLV�SRWHQWLDO�FKDQJH�WR�FXUUHQW�ODZ�
ZDV�GLVFXVVHG�EHIRUH�WKH�&RPPLVVLRQ�LQ�LWV�UHYLHZ�RI�YDULRXV�FRPSRQHQWV�RI�1HZ�+DPSVKLUH¶V�
FXUUHQW�HGXFDWLRQ�IXQGLQJ�V\VWHP���,�XUJH�WKH�:D\V�DQG�0HDQV�&RPPLWWHH�WR�FRQVLGHU�WKLV�
SURSRVDO�FDUHIXOO\��HVSHFLDOO\�EHFDXVH�LW�UHSUHVHQWV�RQH�SRVVLEOH�PHWKRG�WR�DGGUHVV�WKH�
SRWHQWLDOO\�VLJQLILFDQW�FRQVWLWXWLRQDO�ULVN�RI�FXUUHQW�ODZ�GHVFULEHG�EHORZ��

��� &XUUHQW�/DZ���7D[�5DWH�DQG�7D[SD\HUV����

7KH�FXUUHQW�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�LV�LPSRVHG�XQGHU�56$������DQG�56$��������
7KHVH�VWDWXWHV��E\�WKHLU�WHUPV��UHTXLUH�HYHU\�RZQHU�RI�UHDO�SURSHUW\�LQ�1HZ�+DPSVKLUH��H[FHSW�
IRU�FHUWDLQ�SURSHUW\�RZQHG�E\�UDLOURDGV�DQG�XWLOLWLHV��WR�SD\�VWDWH�HGXFDWLRQ�SURSHUW\�WD[���7KH�
VWDWXWH�UHTXLUHV�WKDW�WKH�&RPPLVVLRQHU�RI�WKH�'5$�WR�VHW�WKH�WD[�UDWH�³DW�D�OHYHO�VXIILFLHQW�WR�
JHQHUDWH�UHYHQXH�RI��������������´��6HFWLRQV�����RI�WKH�UHFHQWO\�HQDFWHG�+%���DOWHUHG�WKLV�
VWDWXWRU\�UHTXLUHPHQW�E\�ORZHULQJ�WKH�UHTXLUHG�UHYHQXH�WDUJHW�WR����������������7KLV�DOWHUDWLRQ�LV�
HIIHFWLYH�IRU�³WD[�SHULRGV�EHJLQQLQJ�RQ�RU�DIWHU�$SULO���������´�

)RU�DOO�SXUSRVHV��WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�LV�D�VWDWH�WD[���,W�LV�QRW�D�ORFDO�SURSHUW\�
WD[���7KH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�LV�DFFRXQWHG�IRU�E\�WKH�VWDWH�IRU�DOO�SXUSRVHV�DV�D�VWDWH�
UHYHQXH�VRXUFH���7KH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�LV�LPSRVHG�RQ�DOO�WD[SD\HUV�WKURXJKRXW�WKH�
VWDWH���7KH�WD[�LV�QRW�LPSRVHG�RQ�PXQLFLSDOLWLHV���&LWLHV�RU�WRZQV��WKHUHIRUH��DUH�QRW�³WD[SD\HUV´�
XQGHU�WKHVH�UXOHV���7KH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�UHYHQXHV�FROOHFWHG�E\�FLWLHV�DQG�WRZQV�DUH�
QRW�WKH�SURSHUW\�RI�WKH�FLWLHV�RU�WRZQV��EXW�UDWKHU�DUH�WKH�SURSHUW\�RI�WKH�6WDWH�RI�1HZ�+DPSVKLUH��

��� &XUUHQW�/DZ���&ROOHFWLRQ�DQG�5HPLVVLRQ�RI�6WDWH�(GXFDWLRQ�3URSHUW\�7D[����

56$������UHTXLUHV�PXQLFLSDOLWLHV�WR�DVVHVV�DQG�FROOHFW�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[���
6SHFLILFDOO\��56$�������,,�UHTXLUHV�WKH�&RPPLVVLRQHU�RI�'5$�WR�³LVVXH�D�ZDUUDQW�XQGHU�WKH�
FRPPLVVLRQHU
V�KDQG�DQG�RIILFLDO�VHDO�IRU�WKH�DPRXQW�FRPSXWHG�LQ�SDUDJUDSK�,�WR�WKH�VHOHFWPHQ�
RU�DVVHVVRUV�RI�HDFK�PXQLFLSDOLW\�E\�'HFHPEHU����GLUHFWLQJ�WKHP�WR�DVVHVV�VXFK�VXP�DQG�SD\�LW�
WR�WKH�PXQLFLSDOLW\�IRU�WKH�XVH�RI�WKH�VFKRRO�GLVWULFW�RU�GLVWULFWV�´���

%\�LWV�WHUPV��WKLV�VWDWXWRU\�SURYLVLRQ�DSSHDUV�WR�UHTXLUH�FROOHFWLRQ�RI�VWDWH�HGXFDWLRQ�
SURSHUW\�WD[�IURP�HYHU\�WD[SD\HU�ZKR�RZQV�WD[DEOH�SURSHUW\���+RZHYHU��GXULQJ�D�KHDULQJ�EHIRUH�
WKH�&RPPLVVLRQ��VHYHUDO�SHUVRQV�VXJJHVWHG�WKDW�WD[�DGPLQLVWUDWRUV�PD\�EH�LQWHUSUHWLQJ�WKHVH�

�
��� 6HFWLRQ���RI�+%������



5HSUHVHQWDWLYH�1RUPDQ�0DMRU��&KDLU�
6HSWHPEHU����������
3DJH���
�
�
VWDWXWHV�LQ�D�PDQQHU�WKDW�GRHV�QRW�UHTXLUH�FROOHFWLRQ�RI�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�LQ�FHUWDLQ�
FLUFXPVWDQFHV����

7KHVH�VXJJHVWLRQV�UHIHUUHG�WR�DPHQGPHQWV�PDGH�LQ��������3ULRU�WR�WKHVH�DPHQGPHQWV��
56$��������UHTXLUHG�PXQLFLSDOLWLHV�WKDW�FROOHFW�HGXFDWLRQ�SURSHUW\�WD[�LQ�H[FHVV�RI�WKH�DPRXQW�
QHFHVVDU\�WR�IXQG�WKH�DGHTXDWH�HGXFDWLRQ�FRVW�DQG�UHPLW�VXFK�H[FHVV�DPRQJ�WR�WKH�'5$���,�UHIHU�
WR�WKHVH�PXQLFLSDOLWLHV�DV�³,PSDFWHG�0XQLFLSDOLWLHV�´���

6SHFLILFDOO\��SULRU�WR�������56$��������VWDWHG�DV�IROORZV��

6HFWLRQ��������([FHVV�(GXFDWLRQ�7D[�3D\PHQW��

,���$�PXQLFLSDOLW\�LQ�ZKLFK�HGXFDWLRQ�SURSHUW\�WD[�UHYHQXH�FROOHFWHG�H[FHHGV�WKH�DPRXQW�
QHFHVVDU\�WR�IXQG�WKH�FRVW�RI�DQ�DGHTXDWH�HGXFDWLRQ�LQ�D�ILVFDO�\HDU��DV�GHWHUPLQHG�LQ�56$�
�������D��VKDOO�FROOHFW�DQG�UHPLW�VXFK�H[FHVV�WR�WKH�GHSDUWPHQW�RI�UHYHQXH�DGPLQLVWUDWLRQ�
RQ�RU�EHIRUH�0DUFK����RI�WKH�WD[�\HDU�LQ�ZKLFK�WKH�H[FHVV�RFFXUV��)RU�ILVFDO�\HDUV������DQG�
������WKH�YHUVLRQ�RI�56$���������,,�HIIHFWLYH�IRU�WKH�ILVFDO�\HDU�HQGLQJ�-XQH����������VKDOO�
EH�XVHG�WR�GHWHUPLQH�H[FHVV��

,,���7KH�FRPPLVVLRQHU�RI�WKH�GHSDUWPHQW�RI�UHYHQXH�DGPLQLVWUDWLRQ�VKDOO�FROOHFW�IURP�WKH�
PXQLFLSDOLW\�WKH�H[FHVV�WD[�DQG�SD\�WKH�H[FHVV�WD[�RYHU�WR�WKH�VWDWH�WUHDVXUHU�IRU�GHSRVLW�LQ�
WKH�HGXFDWLRQ�WUXVW�IXQG�HVWDEOLVKHG�E\�56$���������

,,,���7KH�DPRXQW�RI�VXFK�H[FHVV�WR�EH�UHPLWWHG�VKDOO�QRW�LQFOXGH�DQ\�LQFRPH�GHULYHG�IURP�
WKH�LQYHVWPHQW�RI�IXQGV�E\�WKH�PXQLFLSDO�WUHDVXUHUV�XQGHU�56$�������DQG�56$��������$Q\�
IXQGV�UHPDLQLQJ�DIWHU�IXOO�SD\PHQW�RI�WKH�H[FHVV�WD[�UHTXLUHG�LQ�SDUDJUDSK�,�VKDOO�EHFRPH�
DYDLODEOH�IRU�XQUHVWULFWHG�XVH�E\�WKH�PXQLFLSDOLW\��

,Q�������+%������HQDFWHG�DV�&KDSWHU�����RI������1�+��/DZV��UHSHDOHG�56$��������LQ�LWV�
HQWLUHW\���$FFRUGLQJO\��WKHUH�LV�FXUUHQWO\�QR�FOHDU�SURYLVLRQ�WKDW�H[SUHVVO\�UHTXLUHV�,PSDFWHG�
0XQLFLSDOLWLHV�WR�FROOHFW�DQG�UHPLW�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�SD\PHQWV�WR�WKH�'5$�RU�DQ\�
RWKHU�DJHQF\�RI�WKH�6WDWH���7KH�WHVWLPRQ\�KHDUG�E\�WKH�&RPPLVVLRQ�LQGLFDWHG�WKDW�VWDWH�DQG�
PXQLFLSDO�WD[�DGPLQLVWUDWRUV�DUH�LQWHUSUHWLQJ�WKHVH������DPHQGPHQWV�LQ�D�PDQQHU�WKDW�HIIHFWLYHO\�
UHOLHYHV�WD[SD\HUV�LQ�,PSDFWHG�0XQLFLSDOLWLHV�IURP�SD\LQJ�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�DW�WKH�
IXOO�UDWH�SDLG�E\�RWKHU�WD[SD\HUV�WKURXJKRXW�WKH�6WDWH��

��� 6WDWH�&RQVWLWXWLRQDO�&RQFHUQ����

7KH�1HZ�+DPSVKLUH�6XSUHPH�&RXUW�KDV�PDQ\�WLPHV�KHOG�WKDW�RXU�6WDWH�&RQVWLWXWLRQ�
PDQGDWHV�WKDW�DOO�WD[HV�PXVW�EH�LPSRVHG�DW�D�XQLIRUP�UDWH�WKURXJKRXW�WKH�WD[LQJ�GLVWULFW����$�

�
��� 6HH��IRU�H[DPSOH���2SLQLRQ�RI�WKH�-XVWLFHV�����1�+�������������KROGLQJ�WKDW�WKH�6WDWH�&RQVWLWXWLRQ�SURKLELWV�
D�SHUVRQDO�LQFRPH�WD[�ZLWK�GLIIHUHQWLDO��JUDGXDWHG�WD[�UDWHV�����³7KH�YDU\LQJ�UDWHV�RI�WD[DWLRQ�XSRQ�JURVV�LQFRPH�
SURYLGH�IRU�LQ�>WKH�SURSRVHG�ELOO@�PDNH�LW�FRQIOLFW�ZLWK�WKH�FRQVWLWXWLRQDO�UHTXLUHPHQWV�LQ�WKLV�MXULVGLFWLRQ���7KH�ELOO�
UHVXOWV�LQ�FODVVLILFDWLRQ�RI�UHFLSLHQWV�RI�JURVV�LQFRPH�IRU�WD[DWLRQ�DW�GLIIHUHQW�UDWHV�DQG�VR�LV�IRUELGGHQ�´���VHH�DOVR��
&ODUHPRQW�6FK��'LVW��Y��*RYHUQRU��&ODUHPRQW�,,�������1�+�������1�+��������³3DUW�,,��DUWLFOH���RI�WKH�6WDWH�
&RQVWLWXWLRQ�SURYLGHV�WKDW�WKH�OHJLVODWXUH�PD\�µLPSRVH�DQG�OHY\�SURSRUWLRQDO�DQG�UHDVRQDEOH�DVVHVVPHQWV��UDWHV��DQG�
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FRPSOHWH�DQDO\VLV�RI�WKHVH�KROGLQJV�LV�EH\RQG�WKH�VFRSH�RI�WKLV�OHWWHU���+RZHYHU��,�EHOLHYH�LW�LV�
VDIH�WR�VD\�WKDW�WKHVH�SUHFHGHQWV�ZRXOG�SURKLELW�D�WD[LQJ�VFKHPH�WKDW�LPSRVHG�D�VWDWH�SURSHUW\�WD[�
�RU�DQ\�RWKHU�IRUP�RI�VWDWH�WD[��DW�RQH�UDWH�IRU�WD[SD\HUV�ORFDWHG�LQ�VRPH�PXQLFLSDOLWLHV�DQG�DW�
DQRWKHU�GLIIHUHQW�UDWH�IRU�WD[SD\HUV�ORFDWHG�LQ�RWKHU�PXQLFLSDOLWLHV��

,Q�P\�YLHZ��LI�WKH�FXUUHQW�VWDWXWHV�LPSRVLQJ�WKH�FROOHFWLRQ�DQG�UHPLVVLRQ�RI�VWDWH�
HGXFDWLRQ�SURSHUW\�WD[�HIIHFWLYHO\�SURYLGH�IRU�VXFK�GLIIHUHQWLDO�WD[�UDWHV�RQ�WKH�VDPH�FODVV�RI�
WD[DEOH�SURSHUW\��WKHQ�VXFK�GLIIHUHQWLDO�WD[�UDWHV�ZRXOG�OLNHO\�YLRODWH�WKH�1HZ�+DPSVKLUH�
&RQVWLWXWLRQ��

,I�D�&RXUW�ZHUH�WR�KROG�WKDW�VXFK�D�GLIIHUHQWLDO�WD[�UDWH�V\VWHP�YLRODWHV�WKH�&RQVWLWXWLRQ��
WKH�LVVXH�RI�ZKDW�UHPHG\�ZRXOG�EH�RZHG�WR�WD[SD\HUV�ZKR�VXIIHUHG�XQODZIXO�GLVFULPLQDWLRQ�
ZRXOG�QHHG�WR�EH�H[DPLQHG���$PRQJ�WKH�SRWHQWLDO�UHPHGLHV�ZRXOG�EH�WR�HOLPLQDWH�WKH�DGYHUVH�
GLVFULPLQDWRU\�LPSDFWV�E\�UHIXQGLQJ�WR�WD[SD\HUV�WKH�DPRXQW�RI�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�SDLG�
LQ�SULRU�\HDUV����$QRWKHU�SRVVLEOH�UHPHG\�FRXOG�EH�WR�LPSRVH�WD[�DW�WKH�VWDWXWRU\�UDWH�RQ�
WD[SD\HUV�ZKR�KDG�EHQHILWWHG�IURP�WKH�XQODZIXO�ORZHU�UDWH����,W�LV�EH\RQG�WKH�VFRSH�RI�WKLV�OHWWHU�
WR�DWWHPSW�D�IXOO�DQDO\VLV�RI�SRVVLEOH�UHPHGLDO�RSWLRQV�RU�WR�TXDQWLI\�WKH�ILQDQFLDO�LPSDFWV�RI�VXFK�
D�UHPHG\���+RZHYHU��JLYHQ�WKH�VLJQLILFDQW�DPRXQW�RI�WKH�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�UHYHQXHV�
�DSSUR[LPDWHO\��������������DQQXDOO\���WKH�VFRSH�RI�VXFK�ILQDQFLDO�LPSDFWV�ZRXOG�OLNHO\�EH�
VXEVWDQWLDO��

&RQFOXVLRQ�

$V�QRWHG�DERYH��VHFWLRQ���RI�+%�����SURSRVHV�WR�DPHQG�FXUUHQW�ODZ�VR�WKDW�DOO�
PXQLFLSDOLWLHV�ZRXOG�EH�UHTXLUHG�WR�FROOHFW�DQG�UHPLW�VWDWH�HGXFDWLRQ�SURSHUW\�WD[�UHYHQXHV�IURP�
DOO�WD[SD\HUV�WR�WKH�'5$���7KLV�SURSRVDO�ZRXOG�HOLPLQDWH�WKH�SUREOHP�RI�GLIIHUHQWLDO��QRQ�
XQLIRUP�WD[�UDWHV�LGHQWLILHG�DERYH���$FFRUGLQJO\��+%����¶V�SURSRVDO�RIIHUV�RQH�RSWLRQ�WKDW�ZRXOG�
HOLPLQDWH�WKH�ULVNV�RI�XQFRQVWLWXWLRQDO�WD[DWLRQ��

2I�FRXUVH��WKHUH�DUH�RWKHU�DYHQXHV�WR�HOLPLQDWLQJ�WKH�FXUUHQW�ODZ�SUREOHP�RI�GLIIHUHQWLDO��
QRQ�XQLIRUP�WD[�UDWHV�WKDW�QHHG�QRW�LQYROYH�+%����¶V�PHWKRG�RI�XQLIRUP�FROOHFWLRQ�DQG�
UHPLVVLRQ�WR�'5$���0\�LQWHQW�LQ�SURYLGLQJ�WKLV�OHWWHU�LV�WR�LQGLFDWH�WR�PHPEHUV�RI�WKH�+RXVH�
:D\V�DQG�0HDQV�&RPPLWWHH�WKDW�GRLQJ�QRWKLQJ�±�WKDW�LV��OHDYLQJ�FXUUHQW�ODZ�XQFKDQJHG�±�
LQYROYHV�VLJQLILFDQW�ULVN�WKDW�WKH�6WDWH�FRXOG�EH�H[SRVHG�WR�PDWHULDO�ILQDQFLDO�UHPHGLHV�DULVLQJ�
IURP�XQFRQVWLWXWLRQDO�GLVSURSRUWLRQDWH�WD[DWLRQ��

�
WD[HV��XSRQ�DOO�WKH�LQKDELWDQWV�RI��DQG�UHVLGHQWV�ZLWKLQ��WKH�VDLG�VWDWH¶´�DQG�³UHTXLUHV�WKDW�µDOO�WD[HV�EH�
SURSRUWLRQDWH�DQG�UHDVRQDEOH�±�WKDW�LV��HTXDO�LQ�YDOXDWLRQ�DQG�XQLIRUP�LQ�UDWH�¶´���
��� 6HH�6PLWK�Y��1�+��'HSW��RI�5HY�������1�+�������������FLWLQJ�IHGHUDO�FDVH�ODZ�UHTXLULQJ�VWDWHV�WR�SURYLGH�
³PHDQLQJIXO�EDFNZDUG�ORRNLQJ�UHOLHI�WR�UHFWLI\�DQ\�XQFRQVWLWXWLRQDO�GHSULYDWLRQ´�DQG�TXRWLQJ�WKH�IROORZLQJ�
VWDWHPHQW���³>$@�6WDWH�PLJKW�UHIXQG�WKH�DGGLWLRQDO�WD[HV�LPSRVHG�XSRQ�WKH�YLFWLPV�RI�LWV�GLVFULPLQDWLRQ�RU��WR�WKH�
H[WHQW�FRQVLVWHQW�ZLWK�RWKHU�FRQVWLWXWLRQDO�SURYLVLRQV��QRWDEO\�GXH�SURFHVV���UHWURDFWLYHO\�LPSRVH�HTXDO�EXUGHQV�RQ�
WKH�WD[
V�IRUPHU�EHQHILFLDULHV��$�6WDWH�PD\�DOVR�FRPELQH�WKHVH�WZR�DSSURDFKHV�´��
��� 6XFK�UHWURVSHFWLYH�WD[DWLRQ�FRXOG�UXQ�DIRXO�RI�RWKHU�SURYLVLRQV�RI�RXU�6WDWH�&RQVWLWXWLRQ�ZKLFK�JHQHUDOO\�
SURKLELW�UHWURVSHFWLYH�ODZV���6HH�3DUW�,��$UWLFOH�����³5HWURVSHFWLYH�ODZV�DUH�KLJKO\�LQMXULRXV��RSSUHVVLYH��DQG�XQMXVW��
1R�VXFK�ODZV��WKHUHIRUH��VKRXOG�EH�PDGH��HLWKHU�IRU�WKH�GHFLVLRQ�RI�FLYLO�FDXVHV��RU�WKH�SXQLVKPHQW�RI�RIIHQVHV�´��
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7KDQN�\RX�YHU\�PXFK�IRU�DOORZLQJ�PH�WR�SURYLGH�WKLV�OHWWHU�WR�\RX�DQG�WKH�&RPPLWWHH�DV�
\RX�FRQVLGHU�+%������

6LQFHUHO\��

�

:LOOLDP�)��-��$UGLQJHU�

FF�� 5HSUHVHQWDWLYH�5LFKDUG�$PHV��D�PHPEHU�RI�WKH�6WXG\�&RPPLVVLRQ��E\�H�PDLO�WR�
DPHVLQMDIIUH\#JPDLO�FRP�
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